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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548
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Murphy Motor FPreight Lfnu, Ina,
PO Box m . ”
Baint Paul, Minnesota 55165 - S
Attentions James Haverkorn .
Pirector of Quality Control

Gentleseny ' 3

your letter of October 12, 1973, you request reconsideration
of our decision of June 7, 1973, B-176881, 52 Comp, Gen. ’
sustaining the setoff of $1,144,65 in freight charges against a
damage claim of $6,902.23 in the shipment of four sets of switchaes
(consisting of 33 pieces) by Garrett Freightlines and Murphy Motor
Freight Lines, Inc., from Coules Dam, Washington, to Granite Falls,
Minnesota, under Government bill of lading D-506722k, dated
Novexber 19, 199, - :

In that decision, we noted that you @id not seex to rebut tha
focie case of carrier liabllity eitablished by the shipper,

e eau of heclanation, Department ol the Interior. The burden
vas, thereby, shifted to tho carrier to pruve that it was not
negligent ard that the alleged negligence of the shipper (4,e.,
improper loading) was the sols cause of the damage to the shipment.,
Bee Missouri Pacifiec Railroad Co. v. Elmore & Stahl, 377 U.8, 134,
230 (195k)e 1This Office then rasumed, arpuendo, that the shipment

AR

" was izproperly loaded by the shipper and that this was the praximate

cause of the damage, HNeverthelass, your corparation was held liable
for the damage bacause it falled to offer any proof tending to show
that the loading defect was latent and concealod and not discernible
to the ordinary observation of the carrier's agentis United States v.
Bavare Truck Line, Inc., 209 F. 24 W42, W45 (ith Cir. 1G53), certe
donied, 347 U.B. 952 (1954), Moreover, it way apparent from your
Jettor of November 9, 1971, to the Bureau of Reclamation, that an
e2ent of Garrett Freightlinea had not only the opportunity to cbserve
and inspect the packing and loeding of the shipment, but sotively
Pparticipatad in the loading of the shipmont. L

In your request fur reccusideration, you again sssert that the
dsmage to the switches was caused by the ivproper loading of the
shipper, A3 in our earlier decision, even if ve asnxs that the

shipper were negligent and that this negligsnce proximataly caussd
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the dscapy to tha lhipuont the carrier still cannot rscover, tor
your corporation haa -ubmit.t-ed no yroof tending to embn-h eithax
{ts own freedom from negligence or the latent and non-discermible
character of the loading defect, Y. E. Whitlock Truck Bervice, Inc.
¥« Regal Drilling Co., 339 ¥. 24 LEG, KoL (10tn Cir, 165} Armour
Rasearch Foupdation of Illinois Institute of Technology V. Chicagg_.
R, X, L P, R, Co,, 297 Fy 24 Xjb, 10 (7th Cire ‘;b'.'l.')'sl!i!nitcd States v
, v.-Savape Truck line, Ing., supra, at 4453 46 Comp. Gen, 74O, ThS :
L (1957), Avsent evidence to the contrary, it is only reasonabls to
} . assuns that Garrett's driver, who asaisted in tha loading yrocess,
i should have discoverad any negligence that might have occurred in tho
xmmrutim and deina o:r the uhumnt. ' ' . o

: !l'ha carrior now asserts that the defect in londing was not
; apparent to the Garrett driver when the shipment was losded, However,
- the carrier has provided this Office with no evidence to support this
’ , .. econtention, Without further proof, this bare allegation cannot be
L . asccepted, particularly in light of the established fact that the
' driver participated in the loading of ths shipmant,

You also contend that the Govvrmnment pexrsonnel present at the
tima of loading would have been in the bast position to determine how
the switches should have been placed and secured in the trailer to _

, keep thom from beconing damapged during normal road movement, If this ... -
b contention were sustained, it would have the effect of placing upon

the shipper the burden of loss in all cases vhere the shipper assumes -
responsibility for loeding the shipment. This is contrary to the ot
vell-established principle of United Staten v. Bavage Truck Line, ..

! Ing., supra, at W45i

) S ”Thuprixmrydutyutotha safe Jmingotm-operty L ey
is therifore upon the carrier. .When the shipper assumes .
the responsibility of loading, the general ruls is that ‘
" he beccnas liable for the’ dofects which are latent and
- concealed and cannot be discerned by ordinary observation ‘
by the agents of the carrierj but if the improper loading . Y .
is apparent, the carrier will be liable notwithstanding . :
" the negligence of the shipper. 7This ruls im not only
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i "~ ‘followed in cases arising under the federal statutes by :
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) brthodaoinimotth.lutomtl. L NN
U e e BEST DOCUMENT AVAILARIF
s Coat. - S Y

hﬂ_‘—' v e
»
»
[ ]
g
-p
-
r



- paa768a

- !‘urthnrmora such & conul\uion conrnctl with the rationale \mlerl.ying
ths Bupreme cwrt'l decision in Missouri Pacific Rallroad Co. V.
Zlmaore & Stahl, supra, at 1k3ul+ln '

"% # & The general ruls of cm.ter nabiuty is Lased
' upon the sound premice that the carrier has peculiarly
within its knovledge '/a 711 the facts and circumetances
wpon vhich /it/ may rely torrelieve [it/ of [its/ duty
¢ s oo Jn comeequence, the law casts upon /it/ the
burden of the loss which [it] cannot =xplain or, :
s bring within the uceptimul c)A8 in which. :
Z!s.g] is relleved from liability,' Bchnell v, The
allescurs, 293 U.8. 256, 304, & # &7 W

Fnally, you state that it is your understanding that ingulators
are nomally shipped separately, packed in wooden orates, And you
also state you have been informed that sinilar damage has occurred
on other shipments of switches, Nevertheless, even if true, these
coutentions provide no defensa for the carrier, 7The most that can
be deduced from thess allezations is that the shippar was negligent.,
Howaver, for purposes of this decision, the shiprper's negligence
hao been assumed. Your corporation still has not met its burden of
yroof on the isszues of its own neglime- md the dilcmra.bmty r

od'theloadinsdefm. .

© 7 The legal principlea in loss and dmuge cases strongly fuvor
tho shipper. Ounce the shipper has established a prima facie case,
the carrier must prove that it was not no;,ugmt and that one of the
exceptions to carrier liability was the aocle cause of tha loss or
damage, Adnittadly, this i3 a difficult dburden of proof. Neverthe-
less, bare ;llagaticrna s unsupported by extrincic evidence, will not
support & carrier’s claim, Tha carrier ust caze forward with
oconcrote evidenca to substantiate ita contentions and our ruco:rdl

~dndicate a failure on your part to yroduce such evidance,

Our decision of Juns T, 1973, B~176881; 52 Ccmp. Gen, _____ -,
48 sooordingly aCfirmed, .

Sincerely yours,

o "‘“E" - paul . Dembling
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